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Message From The Judge Advocate General 1 July 1961 


All Judge Advocates 


1. Any Judge Advocate office may be blessed with an abundance of legal 
wisdom, but if it is to function smoothly, in all likelihood it will be largely 
due to the efforts of the administrative personnel. The sergeants, airmen, 
court reporters and stenographers constitute a vital part of an efficient 
military law firm, regardless of size. In order to transact any law business, 
words must be transcribed, forms completed, papers properly arranged, 
files organized, and library kept current, to mention only a few of the more 
basic requirements. These, and a myriad of other tasks are performed 
daily by career legal personnel, both military and civilian, who by reason 
of training and experience are truly professionals in their own right. 


2. Our administrative personnel are no less members of our Department 
than are Air Force attorneys. They are patently capable and essential. 
As a group they have demonstrated a quiet loyalty and firm dedication 
to duty that has given our 300 legal offices an “A-OK” reputation in the 
military community. They have shared our burdens and problems. They 
deserve a share in our recognition and rewards. 


Lis ncgeR 
aaeeneeme 


Major General, USAF 
The Judge Advocate General 
United States Air Force 





A MILITARY LAWYER LOOKS AT 
PROFIT RENEGOTIATION 


Major John R. Donnelly, Has AFSC 


The Renegotiation Act of 1951,' as amend- 
ed, is an attempt to eliminate excessive pro- 
fits on contracts with certain agencies of the 
Federal Government including the Depart- 
ment of the Air Force. Section 103(e) of the 
Act provides: 


The term “excessive profits” means the portion of 
the profits derived from contract with the Depart- 
ments and subcontracts which is determined in 
accordance with the title to be excessive. 


That is very clear—excessive profits are 
those profits which are excessive. It is from 
this point on that the great controversy 
arises, for the statute simply provides that 
the Renegotiation Board shall give ‘“favor- 
able recognition” to the efficiency of the con- 
tractor or subcontractor with particular re- 
gard to attainment of quantity and quality 
production, reduction of costs and economy 
in the use of materials, facilities and man- 
power; in addition, it shall also “take into 
consideration” the following factors: 


(1) Reasonableness of costs and profits 
with particular regard to volume of produc- 
tion, normal earnings and comparison of war 
and peace time products. 


(2) The net worth with particular re- 
gard to the amount and source of public and 
private capital employed. 


(3) Extent of risk assumed including 
the risk incident to reasonable pricing poli- 
cies. 


The author is a graduate of Columbia University 
Law School and a member of the New York bar. 


' Pub. L. 9, 82d Cong., amended by Pub. L. 764, 


83rd Cong.; Pub. L. 216, 84th Cong.; Pub. L. 870, 
84th Cong.; Pub. L. 85-390, and Pub. L. 86-89. 
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(4) Nature and extent of contribution 
to the defense effort including inventive and 
developmental contribution and cooperation 
with the government and other contractors 
in supplying technical assistance. 


(5) Character of business including 
source and nature of materials, complexity 
of manufacturing technique, character and 
extent of subcontracting and rate of turn- 
over. 


(6) Such other factors the considera- 
tion of which the public interest and fair and 
equitable dealing may require, which factors 
shall be published in the regulations of the 
Board from time to time as adopted. 


The Board has stated that it does not deem 
desirable to take any other factors into ac- 
count,” and it has denied the use of any 


~ However, Mr. Thomas Coggeshall, Chairman of 
the Renegotiation Board, has stated in a seminar on 
Profit Renegotiation held at the University of Calif., 
Los Angeles, on May 18-19, 1959: “It has been pro- 
posed by the Dept. of Defense that a new factor 
be added to these factors. The new factor would 
require the Board to take into consideration the 
types and provisions of the contracts and subcon- 
tracts under which the contractor has performed and 
to pay particular regard to contractual pricing pro- 
visions and the objectives sought to be achieved 
thereby .... The Renegotiation Board has always 
endéavored to give proper consideration to the 
pricing objectives of the contracting parties, but I 
agree that the matter is of sufficient importance to 
warrant its being denominated a separate factor of 
equal dignity with the others enumerated in the 
law.” Procurement and Profit Renegotiation edited 
by J. Fred Weston (1960). 





formula in determining the amount of profits 
it deems excessive.* 

The determination of excessive profits is 
ordinarily made by a regional board at De- 
troit, Los Angeles or New York from reports 
made by contractors with renegotiable sales 
above one million dollars. The contractor 


may pay or appeal to the Statutory Board in 
Washington. If the final order filed there is 
unacceptable to the contractor it may obtain 
a judicial review by filing in the Tax Court 
of the United States. 

There have always been high profits in 


3 The Board has issued regulations and interpre- 
tations which set forth guide lines. Because of con- 
tinuous criticism that the Board was overempha- 
sizing return on net worth to the exclusion of other 
factors, the Board issued an interpretation which 
provided: “Sec. 103(e) (2) of the Act provides that 
the Renegotiation Board shall, in determining ex- 
cessive profits, take into consideration: “The net 
worth with particular regard to the amount and 
source of public and private capital employed .. .” 
In discharging its responsibility under this section 
the Board does not regard any particular rate of 
return on net worth or capital employed as excessive 
per se. The Board does not attempt to equalize 
its determinations respecting the members of any 
given industry from the standpoint of return on net 
worth or capital employed, inasmuch as renegotia- 
tion obviously is not a rate-making process. The 
Board does not place special emphasis on the net 
worth and capital employed factor as distinguished 
from the other statutory factors. 

“The Board desires to reemphasize the fact that 
reasonable profits are determined in every case by 
an overall evaluation of all the statutory factors 
and not by the application of any fixed formula with 
respect to rate of profit on sales or rate of return 
on net worth or capital employed or any other 
formula. That is not to say, however, that the 
return on net worth can properly be ignored in an 
appropriate case. Excluding those industries where 
capital is not a significant income-producing factor 
the relationship of profit realized on renegotiable 
business to the capital and net worth employed in 
renegotiable business is, and properly should be, 
one of the considerations (though not the sole 
consideration) in the final determination of exces- 
sive profits. The Board’s determinations must 
permit the retention of profits sufficient to provide 
a proper incentive for the investment of equity 
capital. Where borrowed capital is involved the 
retained profits must reflect the initial risk to 
which equity capital is thereby subjected ....”’ (See 
also RBR Sec. 1460.11) 


times of war and national emergencies, but 
they have not always been so treated. Agita- 
tion for the control of profits followed the de- 
cision of the United States Supreme Court 
on Feb. 16, 1942, that the Federal govern- 
ment could not recover profits made by the 
Bethlehem Steel Corporation under contracts 
entered into during World War I. The con- 
tracts were cost plus incentive fee type. The 
Government had asserted that the reduction 
in cost giving rise to a 22.02% profit stem- 
med from reduced labor costs due to returned 
peace time conditions rather than the effi- 
ciency of the contractor. The court stated: 
The problem of war profits is not new. In this 
country every war we have engaged in has pro- 
vided opportunities for profit and they have been 
too often seized. See Hearings before the 
House Committee on Military Affairs, H. R. 
5293, 74th Cong., 1st Sess., 590-598 .... But 
if the executive is in need of additional laws 
by which to protect the nation against war 
profiteering, the Constitution has given to 


Congress, not to this Court, the power to make 
them.+ 


On March 28, 1942, Representative Case 
introduced an Amendment to the Sixth Sup- 
plemental Appropriation Act that would 
limit profits to a maximum of 6%. The War 
Department feared this would interfere with 
procurement and proposed a renegotiation of 
contracts and recovery of excessive profits 
by the procuring department. A Renegotia- 
tion Act was passed on April 28, 1942, and, 
as amended, continued in effect until Dec. 31, 
1945. Renegotiation proceedings were con- 
ducted by the War and Navy Departments 
and the Maritime Commission. During that 
period lawyers in the Armed Forces actively 
participated in the proceedings. 

In 1948 renegotiation was resumed on con- 
tracts and subcontracts for the construction 
and procurement of aircraft and aircraft 
parts for the Navy and Air Force and was 
administered by a Military Renegotiation 
Policy and Review Board. The Renegotiation 
Act of 1951, which, as amended, has been 
extended until June 30, 1962, vested the 
administration of the new act in an inde- 


4 United States v. Bethlehem Steel Corp., 315 
U. S. 289 (1942). 
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pendent civilian Renegotiation Board ap- 
pointed by the President. The reason for the 
transfer was that “Only the creation of a 
separate agency will insure the objectivity 
of business judgment and the uniformity of 
decisions so essential to the fair and equi- 
table administration of renegotiation.” ® 


The aircraft and airframe industries, 
which have been the most vehement critics 
of renegotiation have opposed extension of 
the Act as no longer necessary and have 
sought modification of the Act in the form 
of the King Bill (H. R. 5123). They have 
also continued the attack by means of appeal 
of Renegotiation Board determinations to the 
Tax Court. The 1952 Boeing Airplane Co. 
case was tried in the fall of 1958 and in 
January 1959, and the North American Avia- 
tion case for 1953-1954 was tried in the fall 
of 1960 and completed in March 1961. 
Neither case has yet been decided. James 
H. Prentice of the Dept. of Justice, Trial 
Counsel for the Government, described the 
significance of these cases in his opening 
statement to the Court in the North Ameri- 
can case. He stated that in the case of North 
American Aviation, Inc. v. the Renegotiation 
Board a redetermination de novo by the Tax 
Court was being sought by North American 
for its excessive profits determined by the 
Renegotiation Board in the respective 
amounts of six million dollars and 14 million 
dollars for fiscal years ending Sept. 30, 1953 
and Sep.t 30, 1954. These cases (the two 
years were consolidated) are part of a group 
being brought by the major members of the 
airframe industry. The total of the excessive 
profits in all the cases exceeds one hundred 
million dollars. He stated that the Govern- 
ment considered the Boeing and North Amer- 
ican cases to be test cases for the airframe 
industry. 

An insight into the size and complexity of 
the North American case may be obtained 
from the fact that the exhibits admitted into 
evidence numbered in excess of 1100 and that 
the trial record contained 4,521 pages. Since 


» Renegotiation Act of 1951 H. Rept. No. 7, 82d 
Cong., Ist Sess. (1951), 3. 
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the majority of North American’s business 
was done with the Air Force during these 
years a great many Air Force personnel were 
called to testify by both sides. In the pre- 
sentation of the Government’s case, the De- 
partment of Justice Counsel considered each 
of the statutory factors set forth in the Act. 


The Government alleged that the opera- 
tions of North American during the years in 
question were performed with average effi- 
ciency and that many of the airplanes, in par- 
ticular the F-86D, F-86F, AJ-2 and FJ-2 
were produced for the Air Force and the 
Navy with deficiencies, part of which were 
traceable to design and production errors of 
North American. Through the commanders 
of various Flight Test Centers it introduced 
voluminous Flight Test reports. 


Incentive contracts comprised more than 
80% of North American sales during the fis- 
cal years in question. The Government al- 
leged that the reduction of costs, after price 
redetermination, was due, not so much to 
North American’s efficiency, as to the poor 
quality of its cost estimates which were pre- 
sented to the Air Force and Navy. In this 
regard many volumes of contract pricing files 
and cost estimates submitted to the Air Ma- 
terial Command and Bureau of Weapons, the 
procuring agencies for the Air Force and 
Navy, were introduced in evidence. Many 
procurement experts testified as to the avail- 
ability of cost data at the setting of firm tar- 
get prices and as to the use of learning curves 
and material cost curves in projecting costs. 


In considering reasonableness of costs and 
profits, the volume of production, normal 
earnings and comparison of war and peace 
time production the Government asserted 
that the years 1946 to 1949 should be used 
as the base years. North American was and 
is a company which deals almost exclusively 
with the Government and did not engage in 
the production of commercial transports. The 
years 1953 and 1954 were years of inter- 
national tension due to the Korean War. 
During 1946 to 1949 North American’s total 
sales, as stipulated, were approximately 
$291,000,000 and their total net profits were 


$14,000,000 before taxes, or a 5.1% return 
on sales. For 1953 and 1954 North Amer- 
ican’s total renegotiable sales were approxi- 
mately $620,000,000 and $658,000,000  re- 
spectively. The profits were in the respective 
amounts of $44,500,000 and $55,000,000, or a 
7.2 and 8.4% return on sales. 

Considering the statutory factor of “Net 
worth with particular regard to the amount 
and source of public and private capital em- 
ployed” the Government:alleged that the net 
worth of North American in the fiscal years 
concerned was $57,000,000 and $65,000,000, 
respectively, of which $6,500,000 was paid-in 
capital, the balance being retained earnings. 
The return on net worth before Federal and 
State taxes was therefore approximately 
80% for 1953 and 85% for 1954. Govern- 
ment furnished land, equipment and build- 
ings exceeded $8,000,000 at the end of 1954. 


The Government alleged that considering 
“the extent of risk assumed including the 
risk incident to reasonable pricing policies” 
North American assumed no real risk of loss 
of money since the paid-in capital was merely 
$6,500,000 and because of the nature of the 
Government contracts and its pricing meth- 


ods. Only 1% of North American’s sales 
during 1953-1954 were under fixed price con- 
tracts, which was asserted to be the normal 
commercial contract. Economist experts de- 
voted a great deal of testimony to the un- 
usual position of the airframe industry and 
the reasonableness of its profits. 


When facing the factor of the “nature and 
extent of the contributions to the defense 
effort, including inventive and developmental 
contributions and cooperation with the Gov- 
ernment and other contractors in supplying 
technical assistance” the Government con- 
ceded that North American made a contribu- 
tion to the defense effort but it asserted that 
large contributions were made by Air Force 
and Navy technical engineering personnel 
that in the long-run the airplanes should be 
considered a cooperative effort of North 
American, Air Force and Navy. It asserted 
many unusual and novel characteristics of 
the airplanes were due to research and devel- 


opment conducted in Government facilities 
or Government-owned facilities. Since the 
Navaho missile was being developed during 
this period and its rocket engine was the 
basis for our whole missile system, it intro- 
duced testimony to show the vast cost and 
program slippage. 

In respect to the last statutory factor, the 
“character of the business including source 
and nature of materials, complexity of manu- 
facturing design, character and extent of 
subcontracting and rate of turnover” the 
Government asserted that the most complex 
portions of the aircraft were produced by 
other producers and supplied to North Amer- 
ican as government-furnished equipment and 
that 25% of North American’s work was 
done by subcontractors. 


North American, for its part, presented a 
great deal of detailed evidence to show the 
quantity and quality of its production. It 
showed that of all the fighter aircraft, 45% 
in 1953, and 52% in 1954, were produced by 
North American. It presented evidence to 
show its economy in the use of materials, 
facilities, and manpower and that it succeed- 
ed in reducing cost of production in face of 
wartime inflation. It showed that it was 
pushing the state-of-the-art all the time and 
that it produced the sole aircraft capable of 
matching the MIG-15—the F-86F. It pre- 
sented the testimony of Air Force fighter 
aces as to the superior record of the F-86F 
and that the kill ratio of that aircraft versus 
the MIG was 10 to 1. It showed that its man- 
hours per airframe pound were considerably 
below the airframe industry average. 


It asserted that there was no period of 
normal earnings for the airframe industry 
and further stated that it is an industry of 
“feast or famine”. North American devoted 
itself almost exclusively to supplying the 
needs of the military. It asserted that the 
accounting figures of net worth did not re- 
flect the biggest assets of North American, 
its engineering skill and knowhow. It showed 
that the Government investment was made 
throughout the industry and that the pur- 
pose was to save money in the rent of facili- 
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ties plus the profit on the rent. It asserted 
that it ran a great risk due to the violent 
fluctuations of the need of the Government 
for defense material and the fact that North 
American was almost entirely dependent on 
this single customer. Also, the airframe pro- 
ducer may spend much money on developing 
a new aircraft and then not be able to get 
the production contract, the source of the 
profit. that sustains the industry. Or, if it 
obtains it, it faces the risk of cancellation. 
When the Navaho missile contract and the 
F-107 contract were both cancelled in 1957, 
the company was forced to lay off 10,000 em- 
ployees. To have to lay off, and then later 
re-recruit, these skilled employees is a dis- 
ruptive process. 

It also showed in detail, by testimony, and 
by having the court view its various facili- 
ties, the intricacy and complexity of its whole 
manufacturing process. 

It asserted the importance of profits in the 
good years to finance, research and develop- 
ment in the lean years. It showed that it 
developed the Navaho missile in part during 
the 1953-54 period and asserted that it de- 
veloped the field of large rocket engines when 
there were none others to do so. It asserted 
that almost every large missile and satellite 
shot has been made with rocket engines de- 
veloped in that project. In addition, it de- 
veloped the guidance system now used in 
the nuclear-powered submarines. It also de- 
veloped new Atomic reactors, 


Upon the completion of its case the Gov- 
ernment was allowed to amend its response 
to increase the alleged excessive profits to 
$16,000,000 in 1953 and $21,500,000 in 1954. 


The present method of review by the 
courts has been attacked and there are many 
proposals to amend the appellate procedure 
to allow more equitable treatment. This is 
apart from the general criticisms of the 
Renegotiation Act, i.e., that it lacks definite 
standards by which to define excessive prof- 
its, that the Board does not give adequate 
rewards for efficiency, that the Board does 
not reveal how it determines excessive profits 
so that the contractor can contest the reason- 
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ing of the Board, and that renegotiation en- 
courages relaxed control of costs since it 
regulates only profits and not costs. 


In the first place the pattern of review 
is not what it might at first blush appear to 
be. The Act provides that “A proceeding 
before the Tax Court to finally determine the 
amount, if any, of excessive profits, shall not 
be treated as a proceeding to review the 
determination of the Board, but shall be 
treated as a proceeding de novo.’’® 


However, the Tax Court starts a renegotia- 
tion case with the presumption that the de- 
cision of the Renegotiation Board is correct.’ 
The petitioner must present clear and con- 
vincing evidence to overcome this, particu- 
larly in the field of its efficiency for which 
the Act requires “favorable recognition.” 
Since this is the key factor in controlling 
costs to which incentive type contracts are 
directed, it should presumably be given con- 
siderable weight in cases which involve such 
contracts. The well established view of the 
Tax Court is: “Even if its (the contractor’s) 
efficiency were somewhat above average that 
factor alone would be insufficient to affect in 
any substantial way the conclusion as to 
existence and extent of excessive profit.’® 


The petitioner, seeking to overthrow this 
presumption, may not obtain the records of 
the Renegotiation Board, or the evidence 
available to the Board, underlying its find- 
ings. The contractor does receive a sum- 
mary statement of facts and reasons from 
the Board, but the Act provides that such 


6 Sec. 108, the Renegotiation Act of 1951, as 
amended. 


7 Vaughn Machinery Co. v.. Renegotiation Board, 


30 T. C. 961; Stoner Manufacturing Corp. v. 
Secretary of War, 21 T. C. 200; Providence Wool 
Combining Co. v. Secretary of War, 14 T. C. 979; 
Western Precipitation Corp. v. R. F. C. 9 T. C. 877; 
Nathan Cohen v. Secretary of War, 7 T. C. 1002. 

® Ex-ray Inc. v. Renegotiation Board, Memo. Opin., 
T. C. Nos. 921-R, 932-R, June 9, 1959; Ring Con- 
struction Corp., 8 T. C. 1070, 1087, Appeal dismissed 
178 Fed. 2d, 714 (CADC), cert. den. 339 U. S. 934; 
Vaughn Machinery Co. v. Renegotiation Board, 30 
T. C. 961 (1958)., 





statement may not be used as proof of the 
facts or conclusion stated therein.® 


However, in a recent case the Courts have 
indicated that they will require the Renego- 
tiation Board to furnish certain of its records 
to the Tax Court for consideration on de- 
mand of the petitioner. In the Boeing Air- 
plane Co. case'® enforcement was sought in 
the District Court for a subpoena duces 
tecum issued by the Tax Court for “reports 
by certain Air Force procurement officials, 
by the office of review of the Renegotiation 
Board, and by the Office of Economic Review 
of the Renegotiation Board, in addition to 
memoranda, analyses, and other matter rela- 
tive to the deliberations of the Regional 
Board and the Board in Washington. The 
papers to be subpoenaed related not only to 
the costs, efficiency, and prices of Boeing, but 
covered similar data with respect to Boeing’s 
competitors.” 

The District Court refused enforcement 
and granted summary judgment for Mr. 
Coggeshall, who claimed production “would 
be injurious to the public interest.” After 
Air Force officers testified for the Govern- 
ment, Boeing again sought enforcement of 


the subpoena in order to impeach the credi- 
bility of the officers. The District Court then 
enforced the subpoena as it related to the 
reports of the Air Force. Boeing appealed 
both judgments, and Mr. Coggeshall appealed 


the latter. The Court of Appeals, holding 
that Boeing had made a showing of necessity, 
further held that the enforcement, permit- 
ting examination by Boeing, should be grant- 
ed unless the documents are privileged. It 
stated that factual and investigatory reports 
should be made available but that those docu- 
ments which impinge on the Board’s deci- 
sion-making process should not. The District 
Judges was instructed to examine the indi- 
vidual papers in camera and make his deci- 
sion, keeping in mind, “. . . the fundamental 


% Sec. 
amended. 


105(a), Renegotiation Act of 1951, as 


10 Boeing Airplane Co. v. Thomas Coggeshall, 
Chairman the Renegotiation Board (CADC) Nos. 
14, 958; 15,311; 15,312, June 9, 1960. 


policy of free societies, that justice is usually 
promoted by disclosure rather than secrecy.” 
Also left to the District Court’s discretion 
was the protection of the public interest 
against revealing information concerning 
costs, charges, efficiency and products of com- 
petitors which might present opportunities 
for price fixing. Also it was to protect trade 
secrets of competitors, allowing the affected 
parties to intervene if the Court deemed de- 
sirable. 

Since almost any document in the Board’s 
files could be held to impinge on its decision- 
making process, the key question remaining 
now appears to be how far the District Court, 
or the Tax Courts, as the case may be, will 
go in interpreting that language. Upon re- 
mand in the Boeing case the District Court, 
in the person of Judge Alexander Holtzhoff, 
interpreted the decision as follows: 

The parties have a right to see or know what 
evidence or information was before the agency 
and what was before the agency in passing upon 
the matter before it. 
If the Courts require all the evidence upon 
which the Board based its decision to be dis- 
closed, then it would be unnecessary to dis- 
turb the decision-making process of the 
Board. Knowing the starting point and the 
conclusion, the intermediate portion can be 
interpolated. But, Judge Holtzhoff, in ex- 
pounding on his ruling, obfuscated rather 
than clarified the matter: 
If the document is prepared by a subordinate 
and contains, say a discussion of facts that were 
offered in evidence, that is privileged. If the 
subordinate went outside of the record of facts 
offered in evidence and prepared a summary of 
additional facts, that is not privileged because 
I ruled that the claimants are entitled to know 
what information ‘the Board had in reaching 
its decision. 

Does that language mean that any time a 
document contains discussion superimposed 
on what is otherwise a record of fact offered 
in evidence, that thereby the record becomes 
privileged? 

The Judge then excluded a great many 
documents in camera without describing 
them, and so whether Boeing obtained all the 
evidence which was before the Board is not 
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clear. Boeing, however, did not see fit to 
reopen its case on the disclosures made. 

The final District Court proceeding, in the 
enforcement matter in the Boeing case, took 
place on Nov. 28, 1960, while the North 
American trial was in progress. North 
American subpoenaed the Renegotiation 
Board records following the language of the 
subpoena in the Boeing case, excluding, 
however, the privileged documents. 


At the close of North American’s case, 
Tax Commissioner Davis, who heard the case 
for the Tax Court, directed the Government 
to produce the Board’s records in court so 
that he could pass upon the matter of privi- 
lege asserted by the Board. The Government 
refused to do so, as to certain records, on the 
grounds that the documents withheld did not 
fall under the subpoena; apparently taking 
the position that the Board is the proper per- 
son to determine privilege or at least the 
District Court. Since the Tax Court does not 
have enforcement powers and North Ameri- 
can did not move for enforcement in the Dis- 
trict Court, this interesting development re- 
mains undelineated. 

The result of all this is that the Tax Court 
does not completely review the proceedings 
of the Renegotiation Board and is left with 
the responsibility of determining excessive 
profits without the benefit of all the relevant 
data which was available to the Board. This 
is particularly true as to data pertaining to 
competitors which is important for compara- 
tive purposes. It is small wonder that the 
Tax Court has never cleared a contractor on 
grounds of improper application of the statu- 
tory factors by the Board. '' And it must be 
remembered that the Act specificalby pro- 
vides that the determination of the amount 
of excessive profits by the Tax Court shall 
not be reviewed or redetermined by any court 
or agency. !° 


Since the constitutionality of the Renego- 
tiation Act is supported by the provision for 


11 John T. Koehler, “Renegotiation: Evidence and 
Burden of Proof in Appeal Proceedings” 45 Virginia 
Law Review 17 (1959). 

12 Sec. 108, the Renegotiation Act of 1951, as 
amended. 
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de novo judicial review" the curious develop- 
ment of Tax Court treatment of the cases, 
which is neither review nor de novo, leaves 
the appeal cutoff provision of the Act vulner- 
able to attack as a denial of due process. 


In view of the extensive criticism by indus- 
try is the Renegotiation Act likely to be ex- 
tended? It appears likely that it is for the 
simple reason that no one has been otherwise 
able to demonstrate an effective method of 
controlling costs, prices and profits in De- 
fense procurement. 

With regard to one of the means used 
extensively by the Air Force during the years 
involved in the North American Renegotia- 
tion case the Honorable Joseph Campbell, 
Comptroller General, pointed out the problem 
in the following testimony: 


One type of negotiated contract which has 
caused considerable difficulty in establishing 
fair and reasonable prices is the fixed price in- 
centive type. This type of contract provides 
for initial negotiation of an estimated target 
cost, target profit, ceiling price, and final profit 
formula which provides for the contractor to 
participate in any savings resulting from the 
reductions of cost below the target costs or in 
any losses from increases above target costs. 
Its objective is to give to the contractor a built- 
in incentive to reduce his cost of performance, 
since his profit is increased thereby. 

Our reviews have disclosed that target prices 
have been excessive because of the negotiating 
parties’ failure to base target price estimates 
on current cost information available to the con- 
tractors or their suppliers. In some instances 
both the target prices and subcontract prices 
on which the target prices were based were 
excessive because prime contractors were either 
reluctant or failed to examine the cost records 
of their suppliers or require submission of cost 
data in support of proposed prices. 

Under this type of contract when negotiated 
target costs are not forecast with reasonable 
accuracy, cost underruns may be due to the 
initial overestimates of costs and not to the 
efficiency of the contractor. Thus, the addi- 
tional profits paid to the contractor under the 
profit sharing arrangement are in the nature 
of a windfall rather than earned profits ... .14 









13 Lichter v. U. S., 334 US 742. 

14 Rept. of Special Subcommittee on Procurement 
Practices of the Dept. of Defense of the Committee 
on Armed Services, H. R., 86th Cong., 2d Sess., 
H. R. 1959. 


The military lawyer’s interest in profit 
renegotiation springs from its relationship 
to procurement. It is in essence a follow-up 
of the procurement process. Since the ad- 
ministration of renegotiation has been vested 
in a civilian agency, the military lawyer no 
longer participates actively in the renegotia- 
tion process. He does, however, participate 
to a limited extent in the procurement pro- 
cess primarily with regards to disputes aris- 
ing therefrom. Congress recognizes the close 
relationship of the two processes and in- 
vestigates both fields simultaneously. 


Section IV of the 1959 Amendment to the 
Renegotiation Act provided for a study of the 
procurement policies of the Department of 
Defense, Air Force, Army and Navy, by the 
Committee on Armed Services of the Senate 
and House or duly authorized subcommit- 
tees. Each committee is then to make all 
material and data collected in the course of 
the study conducted available to the Joint 
Committee on Internal Revenue Taxation, or 
subcommittee, to assist it in making a study 
of the Renegotiation Act of 1951, as amend- 
ed, and the policies and practices of the 
Renegotiation Board. This last report is to 
be made not later than March 31, 1961. 


When the President signed the Armed 
Services Procurement Act of 1947" he wrote 
to the Secretary of Defense: 


This Bill grants unprecedented freedom from 
specific procurement restrictions during peace 
time. That freedom is given to permit the flexi- 
bility and latitude needed in present day nation- 
al defense activities. The basic need, however, 
remains to assure favorable price and adequate 
service to the Government. To the degree that 
restrictions have been diminished, therefore, 
responsibility upon the defense establishment 
has been increased. There is a danger that the 
natural desire for flexibility and speed is pro- 
curement will lead to excessive placement of con- 
tracts by negotiations and undue reliance upon 
large concerns, and this must not occur. 


When, on June 22, 1960, the report of the 
House subcommittee presided over by the 


1562 Stat. 21, 10 USC, Chapter 137 (Sec. 2301- 
2314). 
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Honorable Carl Vinson, was submitted, it 
contained the following: 


What the President pointed out in 1948 has come 
true through force of many circumstances. 
There has been a concentration of production 
facilities in the hands of a relatively small pro- 
duction base in which the Government is heavily 
interested. This segment of industry therefore 
is the beneficiary of public necessity. Its posi- 
tion in relation to commercial enterprise and 
private taxpayers in the whole country who 
support defense in equal measure demands that 
their fortuitous circumstance of position and 
place shall not, by concentration of contracts, 
produce excessive profits. 

Therefore, the Renegotiation Act and the 
criteria set out in it are and must remain an 
integral part of the way of doing Defense busi- 
ness for the foreseeable future ... .16 


From the foregoing the intimation is clear 
that if defense procurement policies were 
more effectively administered, the need for 
renegotiation would cease, or, at least, great- 
ly diminish. Recognizing that there is some 
truth in that positon what then can the Air 
Force do to more effectively administer its 
procurement? For, although Congressman 
Vinson’s comments were directed to the 
Secretary of Defense, they might more ap- 
propriately be directed to the level of the 
procuring activity, that is, in this case, the 
Air Force. 


Certainly the Air Force would oppose a 
separation of the procurement function from 
the level of the activity having the operation- 
al requirement, that is, the Air Force. 


I respectfully submit that it is at this point 
that the Services can again make effective 
use of its military lawyers. I say again, be- 
cause, although they will not be participating 
in renegotiation per se, they would be helping 
to obviate the need for renegotiation. If it 
is true that effective policies have been for- 
mulated, then the critical need is for effective 
communication and enforcement of those 
policies at the working level. To assist those 
already in the procurement field there is 
already in place in the Air Force an organi- 
zation of well-qualified, mature, experienced 


16H. R. 1959, Supra. 
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personnel in the person of the Judge Advo- 
cates. And, it is interesting to note that the 
application of a procurement policy tc the 
personnel field, that of quality control, is 
making the services of these very Judge 
Advocates more and more available. 

Now when I suggest the use of Judge Ad- 
vocates in the procurement process, I do not 
mean by this a mere examination of the for- 
mal contracting document which is not great- 
ly relied upon until a matter of dispute 
arises. Limiting the scope of Judge Advo- 
cates in such a manner provides a fertile 
foundation for the oft-repeated criticism of 
legal “nitpicking.” Neither do I mean usurp- 
ing the functions of the buyers or contracting 
officers or General Counsel. But in order to 
intelligently aid these individuals and at the 
same time help communicate and interpret 
the procurement policies the lawyer must be 
familiar with the whole process. I submit 
that one way this can be accomplished with- 
out in any way shifting the procurement 
responsibility is by strategically placing 


Judge Advocates at all levels on the many 
boards, committees, councils and conferences 
by which decision-making responsibilities are 
usually shared. Examples, without by any 


The Judge Advocate General 
United States Air Force 
Major General Albert M. Kuhfeld 


means being exhaustive, are: Procurement 
Committees, Contract Review Boards, Source 
Selection Boards, and Price Negotiation Con- 
ferences. Such use of lawyers more nearly 
conforms with the functions of corporation 
counsel in the organization on the other side 
of the procurement, the contractor. 


And I cite, as precedent for such use of 
military lawyers, the practice of the Army 
Corps of requiring the appointment of law- 
yers on the equivalent committees and “ne- 
gotiation teams.” 


I submit this proposal as beneficial to the 
Judge Advocate Department in that it will 
expand the administrative capabilities of 
Judge Advocates who are, after all, carried 
on the roles as line officers. It is, as I have 
previously said, also beneficial to the Air 
Force as a means of providing communica- 
tion of procurement policy to the working 
level and policing the enforcement of the 
procurement policy, thus, avoiding continu- 
ous Congressional investigation of the field 
with the ever present threat of transferral of 
the function to another Department. And, 
who knows, it might even lead eventually to 
the elimination of renegotiation. 


The Assistant Judge Advocate General 
United States Air Force 
Major General Moody R. Tidwell, Jr. 
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M'NAGHTEN v. DURHAM: A DISCUSSION OF THE 
LEGAL TEST FOR INSANITY AS ADOPTED BY THE 
FEDERAL COURTS 


Harvey B. Cohen 


The M’Naghten Rule, that at the time of 
the committing of the act, the party accused 
was laboring under such a defect of reason 
from disease of the mind as not to know the 
nature and quality of the act he was doing, 
or, if he did know it, that he did not know 
what he was doing was wrong, has been 
adopted by the Supreme Court of the United 
States,! and with some modification, by every 
Federal Court and State Court excepting 
New Hampshire. 


The Durham test or rule is simply that an 
accused is not criminally responsible if his 
unlawful act was the product of mental dis- 
ease or defect. Durham v. United States, 94 
U.S. App. D. C. 228, 214 F. 2d 862 at pages 
874-875. To date, wherever the Durham doc- 
trine has been considered by Federal Courts 
outside the District of Columbia, it has been 
rejected. The Fifth, Eighth and Ninth Cir- 
cuits have held that Federal Courts other 
than the Courts of the District of Columbia 
are required by decisions of the Supreme 
Court to apply the M’Naghten rules, supple- 
mented by an irresistible impulse test.2 For 
The author is a graduate of Georgetown Univer- 
sity Law Center and Graduate School, a member of 
the Bar of the Commonwealth of Virginia and of the 
District of Columbia. He is presently Assistant 
United States Attorney for the Eastern District of 
Virginia, and a reserve Judge Advocate. 

1 Davis v. United States, 160 U. S. 469 (1895); 
Fisher v. United States, 328 U. S. 463 (1946). 

2 Dusky v. United States, 271 F. 2d 385 (8th Cir. 
1959) reserved on other grounds 362 U. S. 402 
(1960); Voss v. United States, 259 F. 2d 699 (8th 
Cir. 1958); Sauer v. United States, 241 F. 2d 640 
(9th Cir. 1957), certiorari denied 354 U. S. 940; 
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recent developments in this area and the most 
current treatment by the Federal Courts see 
Blocker v. United States, Misc. No. 15777, 
(D. C. Cir., March 3, 1961) ; U.S. v. Currens, 
No. 13152 (3rd Cir., May 1, 1961). The 
question of Durham v. M’Naghten is also be- 
fore the Fourth Circuit, at this moment still 
undecided, Plott & Hall v. U. S., Appeal No. 
8095, argued October 14, 1960. 


As indicated in Fisher v. United States, 
supra at 476-477, the District of Columbia 
occupies a unique position in the federal 
system. Unlike the federal system generally, 
the District of Columbia specifically provides 
for a verdict of not guilty by reason of in- 
sanity. D. C. Code 24-301(c). Cf. Rule 31 of 
the Federal Rules of Criminal Procedure. 


In Dusky v. United States, supra, the 
United States Court of Appeals for the 
Eighth Circuit held that the Court properly 
submitted the case under the M’Naghten 
Rule and not under the Durham Rule. The 
trial court in Dusky, refused an instruction 
requested by the defendant which incorpo- 
rated the Durham Rule, which prevails in the 
District of Columbia, “. . . that an accused 
is not criminally responsible if his unlawful 
act was the product of mental disease or 
mental defect.” Durham v. United States, 


Andersen v. United States 237 F. 2d 118, 126-128 
(9th Cir. 1956) ; Howard v. United States, 232.F. 2d 
274, 275 (5th Cir. 1956). See also Davis v. United 
States, supra; Hotema v. United States, 186 U. S. 
413, 420, 22 S. Ct. 895, 46 L. Ed. 1225; Matheson v. 
United States, 227 U. S. 540, 548, 33 S. Ct. 355, 57 
L. Ed. 631; Fisher v. United States, supra; Leland 
v. State of Oregon, 343 U. S. 790, 801. 
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supra, at 874-875. The court, in its instruc- 
tions, followed substantially the test estab- 
lished in the M’Naghten case, 10 Cl. & Fin. 
200.8 

In Andersen v. United States, supra, the 
court held that it was bound by the decision 
of the United States Supreme Court in 
Davis and Fisher, and therefore could not 
follow Durham and further indicated that 
it had: 


. no desire to join the courts of New Hamp- 
shire and the District of Columbia in their 
‘magnificent isolation’ of rebellion against 
M’Naghten, even though New Hampshire has 
been traveling down that lonesome road since 
1870. See State v. Pike, 49 N. H. 399. Rather 
than stumble along with Pike, we prefer to 
trudge along the now well-traveled pike blazed 
more than a century ago by M’Naghten. (237 
F. 2d, 118, at page 127). 


The Court in Andersen was fortified in its 
choice by the thought that the Supreme Court 
also has steadfastly journeyed with M’Nagh- 
ten, noting that in the leading case of Davis 
v. United States, 165 U. S. 373, 378 the 
Supreme Court approved the following in- 
struction: 


The term “insanity,” as used in this defense, 
means such a perverted and deranged condition 
of the mental and moral faculties as to render 
a person incapable of distinguishing between 
right and wrong, or unconscious at the time of 
the nature of the act he is committing, or where, 
though conscious of it, and able to distinguish 
between right and wrong, and know that the act 
is wrong, yet his will—by which I mean the 
governing power of his mind—has been other- 
wise than voluntarily so completely destroyed 
that his actions are not subject to it, but are 
beyond his control. 


The M’Naghten case has been approved by 
the Supreme Court up to the present day. In 
Fisher v. United States, supra, the court 
said: 

It is the contention of the defense that the men- 

tal and emotional qualities of the petitioner were 
* Approved by the Supreme Court in Davis v. 
United States, 160 U. S. 469, 476-477, 480, 488, 492- 
493; Davis v. United States, 165 U. S. 373, 378, and 
Hotema v. United States, supra at 421; and by the 
Eighth Circuit in Voss v. United States, supra. See 
also Fisher v. United States, supra at 467-470, and 
Leland v. State of Oregon, supra at 793-796. 
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of such a Jevel at the time of the crime that he 
was incapable of deliberation and premedita- 
tion although he was then sane in the usual 
legal sense. He knew right from wrong 


and in Leland v. State of Oregon, (1952) 343 
U. S. 790, 800, 801, the court used the fol- 
lowing language: 
Knowledge of right and wrong is the exclusive 
test of criminal responsibility in a majority of 
American jurisdictions. The science of psychi- 
atry has made tremendous strides since that 
test was laid down in M’Naghten’s Case, but 
the progress of. science has not reached a point 
where its learning would compel us to require 
the states to eliminate the right and wrong 
test from their criminal law. Moreover, choice 
of a test of legal sanity involves not only 
scientific knowledge but questions of basic policy 
as to the extent to which that knowledge should 
determine criminal responsibility. 
See also Matheson v. United States, supra 
and Howard v. United States, supra. What 
is a question of fact, what of law, are un- 
avoidably inter-related in this problem. The 
point that must always be insisted upon is 
that insanity is a legal concept. As such, the 
court must define and explain it by necessary 
criteria to a jury and not leave it up to their 
good common sense and moral instinct, with- 
out any proper guidance. 


To be sure, any test that lacks criteria to 
aid a jury in arriving at its factual deter- 
mination of the defendant’s irresponsibility, 
and which fails to define what amounts to ir- 
responsibility, fails as a test. 


Thus, it is not the knowledge test aspect 
of M’Naghten with which Durham is at odds 
at all, but rather its stringently legal ap- 
proach to the critical problem of determining 
insanity on the basis of criteria intelligible 
to a jury of laymen. The author of Durham 
is at pains to make this point obvious: “The 
fundamental objection to the right-wrong 
test, however, is not that criminal irresponsi- 
bility is made to rest upon an inadequate 
invalid or indeterminable symptom or mani- 
festation, but that it is made to rest upon 
any particular symptom.” Durham v. United 
States, supra at 872. 

It should be noted by anyone considering 
the question of the quantity and quality of 
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evidence sufficient to present the issue of 
insanity to a jury that an anomalous and 
curious result has followed the Durham 
adoption in the District of Columbia. An 
accused who introduces “some evidence” of 
mental disease or defect forces the govern- 
ment to prove beyond a reasonable doubt the 
absence of a critical causal connection be- 
tween the act and the disease. If the govern- 
ment fails to bear this burden, the vague 
quantum of proof of “some evidence” of 
mental diseases may result in confinement 
in a mental institution. 


In Leland v. Oregon, supra, at 801, the 
Supreme Court recently noted the strides of 
psychiatry but pointed out that its progress 
had “. .. not reached a point where its learn- 
ing would compel (the Court) ... to require 
the states to eliminate the right and wrong 
test from their criminal law.” 


And more recently in Sauer v. United 
States, supra, the Ninth Circuit met the 
Durham-M’Naghten issue squarely. Judge 
Barnes, speaking for the Court, rejected 
Durham after carefully outlining in a well- 
reasoned and comprehensive opinion the ad- 
vantages and disadvantages attached to the 
Durham rule. 


In rejecting Durham the Court noted that 
they were not free to revise the law of 
criminal responsibility even if they were dis- 
posed to. This is so, the Court observes, be- 
cause the Supreme Court has spoken “loudly 
and clearly” in Davis v. United States, 160 
U. S. 469 and Davis v. United States, 165 
U. S. 373, on the nature of the substantive 
legal test of insanity, referring specifically 
to M’Naghten’s case and the right and wrong 
rule. 


In explaining the District of Columbia 
Durham decision, the Court notes at page 
644: 


The question arises, how then, if the Supreme 
Court meant in the Davis and subsequent cases 
what the Fifth and this Circuit believe it meant, 
could Durham have been born? One answer 
lies in the unique status held by the courts of 
the District of Columbia as compared with 
other Federal courts. The Courts of the District 
of Columbia are possessed of far greater 
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autonomy in the decision-making process than 
are courts in other circuits.... 

Before the exposition of its views as to the 
advantages and disadvantages of the Dur- 
ham rule, the Court states at page 645: 

At the beginning it is appropriate to state that 
even if we were free to decide this question 


anew—the same result would be reached. The 
rule of the Durham case would be rejected. 


The Court further notes that the majority 
of no other American court, until the Dur- 
ham case, and no State legislature saw fit 
to accept that formulation of the rule of 
criminal responsibility, and that it was inter- 
esting to note that the three appellate Fed- 
eral Courts which had considered the ques- 
tion since the Durham decision was handed 
down, have all rejected that approach.t A 
fourth Federal Court, has since Sauer, re- 
jected the Durham rule—the Third Circuit 
in U. S. v. Currens, supra. 


In discussing the disadvantages of the 
Durham rule, the Court observes that this 
rule has been subjected to articulate and 
persuasive criticism by distinguished com- 
mentators.* Though the psychiatrists view 
the Durham opinion as their Magna Carta, 
it appears, the Court continues, that it may 
raise almost as many questions as it resolves. 
At page 646, in the Sauer opinion, Judge 
Barnes states: 


Grave concern has been expressed over the 
interpretation to be given the words, “disease,” 
“defect,” and “product.” The two former words 
have been construed by some to include the 
psychopath, and a subsequent opinion by the 
District of Columbia Court of Appeals indicates 
that that construction may be correct. If it does 
—and we do not pass on the question—it would 
raise fundamental problems involving public 
policy and the purposes of the criminal law. 
This is not an appropriate occasion to undertake 
such a basic review. 

The word “product” has been termed too in- 
definite. As Judge Brosman stated in his 


4 Howard v. United States, supra; Andersen v. 
United States, supra; United States v. Smith, 5 
U.S.C.M.A. 314, 17 C.M.R. 314. 

> See Wechsler, The Criteria of Criminal Respon- 
sibility, 22 Univ. of Chi. L. R. 367; Wertham, 
Psychoauthoritarianism and the Law, 22 Univ. of 
Chi. L. R. 336. 
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excellent opinion in the Smith case, supra, at 
p. 322, 

In the first place, we are—it must be con- 
fessed—somewhat troubled by the uncertainty 
of the criterion set down in Durham to the 
effect that, to be exculpable, a criminal act must 
be the “product” of mental abnormality. In- 
deed, there may be some controversy concerning 
the scientific validity of the premise that a 
criminal act may be committed which is not, 
in some sense, a product of whatever abnor- 
mality may coexist. 


As possibly the most significant reason for 
rejecting and refusing to modify existing 
law, the Court notes that unlike the District 
of Columbia, and the procedure in some 
state courts, there is no Federal provision 
for commitment similar to the District of 
Columbia Code provision, Section 24-301. 
The defense of insanity comes under the “not 
guilty” plea and the jury is not required to 
state specifically its grounds for acquittal, 
and, therefore, sets the accused free. If the 
jury acquits on the ground of insanity, there 
is no provision in the United States Code 
which would authorize the government to 
have the defendant committed. 


In concluding its discussion of this prob- 
lem, the Court aptly states at p. 652: 


But it is not for this Court to undertake a 
drastic revision in the concept of criminal re- 
sponsibility, a task which would necessitate a 
searching analysis of philosopies, purposes, and 
policies of the criminal law, and which might 
substitute freedom of insane persons for either 
confinement or commitment. If change there is 
to be, it must come from a higher judicial 
authority, or from the Congress. 


In United States v. Fielding, D.C.D.C. 148 
F. Supp. 46, 52, Judge Holtzoff, who has had 
the opportunity to administer justice at the 
trial level under both rules, sums up as fol- 
lows: 


In one sense it may be argued that the two 
tests (general Federal and Durham) are inter- 
changeable. The basic difference between them 
is that the Pike and Durham formula is couched 
as an abstract, indefinite generality, which 
accords a greater freedom and range to scien- 
tific speculation and inquiry, and does not im- 
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pose on expert witnesses a duty of precision of 
thought or statement; whereas the other stand- 
ard is a concrete proposition that a layman can 
apply, and which offers a more or less definite 
guide insofar as any guide is possible in this 
abstruse field. 

It is interesting to note at this point that 
if it is true that, from a psychiatric view- 
point, antisocial behavior either evidences or 
equals mental disease or defect, then the 
Durham test comes perilously close to sug- 
gesting that proof of the commission of a 
crime is also prima facie evidence of the 
legal irresponsibility of the accused. 

What of “mental disease” or “defect” as 
employed in the Durham test? Is, for in- 
stance, the diagnostic label “psychopathy” 
a mental disease or defect?* If the question 
of what is a mental disease or defect is a 
psychiatric one, then the law has abdicated 
its function of determining criminal respon- 
sibility to the psychiatrist and the jury will 
have to accept the unopposed psychiatric 
view of mental disease or defect. The test 
will differ with the prevailing psychiatric 
winds of the moment. 

In conclusion, it appears that the Federal 
Courts that have considered the Durham 
Rule laid down by the District of Columbia 
choose not to follow it. Rather, they feel 
that the right-wrong test of M’Naghten is far 
more useful to the jury and a more effective 
tool with which to administer justice. The 
argument, however, is far from being over 
since there are at least seven Federal Circuits 
that have not considered the challenge by 
Durham to the age-old M’Naghten test. 

Thus, it is quite reasonable to assume, in 
view of the decision of the Third Circuit in 
U.S. v. Currens, supra, decided May 1, 1961, 
in which that Court rejects Durham and 
M’Naghten both, suggesting a different test 
altogether, that it may not be too long before 
the Supreme Court gets another look at 
M’Naghten and its first opportunity to con- 
sider Durham. 


6 See Note, 10 Rutgers L. Rev. 425 (1955). 
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BAR ADMISSION REQUIREMENTS 
AND 
THE MILITARY LAWYER 


Colonel Albert J. Clark, Hq, AM, and Major Louis W. Smith, Hq, ADC 


When the United States Supreme Court 
recently consented to hear the appeal from 
the Supreme Court of Wisconsin! and there- 
after heard oral argument, the subject of 
regulation of lawyers was reviewed in its 
constitutional aspects. Deviating from the 
usual procedure, the United States Supreme 
Court Memorandum Decision indicated the 
High Court postponed the question of juris- 
diction to the hearing of the case on the 
merits. The issue presented on the merits is 
whether or not a state could make all of the 
state’s lawyers join a state bar association. 
Wisconsin, along with twenty-six other 
states and the Virgin Islands, has an inte- 
grated bar. 


But it is not the purpose of the authors to 
discuss integrated bars. Rather, it is to re- 
view the requirements for admission to prac- 
tice and the provisions for reciprocity in each 
of the fifty states, in the one commonwealth, 
in the Virgin Islands and in the sui generis 
District of Columbia, and the impact thereof 
on military lawyers. 


It has been succinctly stated in another 
very recent casé* that, 


* * * Each state determines, within constitu- 
tional limitations, who may or may not practice 


Colonel Clark is a graduate of Fordham Law 
School and a member of the New York and District 
of Columbia Bars. 

Major Smith is a graduate of DePaul University 
Law School and a member of the Illinois Bar. 

1 Lathrop v. Donohue, 81 S.Ct. 57, reported below 
10 Wis. 2d 230, 102 N.W.2d 404. 

2 Baird v. Koerner, 279 F.2d 623, 627, (1960). 

31961 Edition, Volume IV, Law Digests. 
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law within its courts. Schware v. Board of Bar 
Examiners, 1957, 353 U.S. 232, 248, 77 S.Ct. 
752, 1 L.Ed.2d 796 (concurring opinion, Frank- 
furter, J.). The federal courts establish their 
own rules as to the requirements of those prac- 
ticing before them. The Supreme Court requires 
in addition to good private and professional 
character that one should have been admitted 
for three years to the highest court of any state, 
territory, etc. Rules of the Supreme Court of 
the United States, Rule 5, 28 U.S.C. Appendix. 
This Circuit admits those of good moral charac- 
ter and a professional standing, admitted to the 
highest court of any state, the Supreme Court 
of the United States, or any District Court of 
this Circuit. Rules of the Ninth Circuit Court 
of Appeals, Rule 7, 28 U.S.C. 

The rules of the District Court for the North- 
ern District of California (for an example) 
state that any member of the Bar of the State 
of California is eligible for admission. Rule 1. 
The rules of the District Court for the Southern 
District of California require a showing that 
the applicant is an active member of The State 
Bar of California. 

We need not consider the rules of other fed- 
eral districts and circuits to conclude that the 
decision as to who may practice law is a matter 
primarily for determination by each state with- 
in such district or circuit. 


This quotation covers, in the main, the courts 
of the most activity. 


A limited study has been made of Martin- 
dale-Hubbell Law Directory’? and a compila- 
tion prepared of the requirements of each of 
the states of the United States, of Puerto 
Rico, of the Virgin Islands, and of the Dis- 
trict of Columbia. Following is a summary of 
each state, commonwealth, District of Co- 
lumbia, and Virgin Islands admission re- 
quirements. 


Vol. III, No. 4 























JURISDICTION | INTEGRATED RECIPROCITY YEARS OF PREVIOUS PRACTICE ADMISSION 
Alabama Yes te a hE eee cco By examination only 
Alaska Yes Yes Gye = 4 464=«§= =| — «© ‘Fl saéstsssts Succi esereacaiese ste 
Arizona Yes es Neca ee er teats By examination only 
Arkansas No Yes 4 years a member of a state bar'...................2...:::ceeeeeeeeee 

and 3 years active practice pre- 
ceding application. 
California Yes No requirement | 4 out of 6 years preceding applica-}..........................:.000e000- 
tion 
Colorado No No Cleat A (S: Ut aE 10 FORES: IE 5a... 
ceeding) 
Class B (38 out of 5 years pre- 
ceding) 
Connecticut No No requirement | 5 yeaTS = =—§«._—««_ naan en tcnnnenatenecnnenssnassnnenacees 
Delaware Yes No 3 years practice immediately pre-|...........-..----------:eeeeee 
ceding application 
District of No Yes Cie °C Oe 0COCO—*l Se hee coeee ee 
Columbia 
(District 
Court) 
Florida Yes Mae 2 i ce By examination only 
Georgia No Yes Syomme «sd _d_g i + aeirassesrtereectns eae eects 
Hawaii No i seca a ee ee By examination only 
Idaho Yes Se re: le ec ee ee ae es By examination only 
Illinois No No requirement | 3 years out of preceding 5 years)..............-..-....:1-ees 
prior to application 
Indiana No No requirement | 5 years out of preceding 7 years)..........-...-.-.-.---:::eee 
prior to application 
Iowa No No requirement | 5 years out of preceding 7 years)........-..--.--.-------:-:s:e0+ 
prior to application 
Kansas No Nereqanemenepayenm! ' § | ©. . UR 
Kentucky Yes No requirement | 5 years out of preceding 7 years)...............-..-..:::::::1:e00 
prior to application 
Louisiana Yes RIED a et ae a Ce et a ee By examination only 
Maine No No requirement | 3 years active practice (| ewseeneeeeeeneeeceeeeeseeeeeneeeneeeees 
Maryland No No requirement | 5 years active practice (| --------2-e-eseseeeeeeeeeeeeeeeeeeteees 
Massachusetts No No requirement | 5 years active practice 0 Joue.n.eeeesseeceecceeceeeneseeeneneeees 
Michigan No No requirement | 3 years of preceding 5 years prior) ....0..-..........-:.seeees 
to application 
Minnesota No No requirement | 5 years active practice 0 [oooeoceeeeeeceseseeeeeeseeeeeeeeeeeees 
Mississippi Yes Yes G SOGEE GCUICR PERCEICS | hccnsssecnnannsincivasensasssseanpenenes 
Missouri Yes No requirement | 5 years active practice Joe eeeeeeeeeeeececeeeeeeeeeeeeeeeeeeteees 
Montana No Yes S YORUMGEUIVG PEMONICS 8 Fikacilivtectcitdacirrs 
Nebraska Yes No requirement | 5 full years experience J... sseseeseeseeceeseeceeceeceeseeeess 
Nevada Yes Bt Reece ee cst By examination only 
New Hampshire No No requirement |5 years practice Jaa ceececccescscesseeescessenteneeneees 
New Jersey No eee ree By examination only 
New Mexico Yes No requirement | 7 years practice—3 years continu-}....0..........02..eeeeeee 
ously in one jurisdiction 
New York No No requirement |5 years practice 0 Joceeeeccsscccssccseccenccencccenccensete 
North Carolina Yes Yes Ce CUR SCURUU NUOENO UE vvpedesscnccunncwansscdichaaestesecee 
North Dakota Yes No requirement | 5 years active practice 7 foooecoeeeeeeeeececceeeeeeeeeeeeeeeeeeees 
Ohio No No requirement | 5 years active practice | ooooeeeeeeeesececcetececeeeceeeeneeees 
Oklahoma Yes No requirement | 5 years active practice © Jooeceeececececceecceeeeeeceeeeeeenees 
Oregon Yes TS cn i aie cee ss terme ah eae Poe eccrine cad ies By examination only 
Pennsylvania No No requirement | 8 years active practice 0 Joneeeencececeecceccceeeceseeeteeeeeees 
Puerto Rico Yes No requirement | 2 years active practice including at 
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least 1 year in U. S. District Court 
for Puerto Rico. 
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JURISDICTION |INTEGRATED | RECIPROCITY | YEARS OF PREVIOUS PRACTICE ADMISSION 
Rhode Island No No requirement | 10 years general active practice  [..............:::.::ssssssssssseeeeees 
South Carolina No Yes DONTE RCUIVG DECICO  Hicvnncsecectttisclesssenedetamntveness 











South Dakota Yes No requirement | 5 years general practice J sss ssseesscesscececeeesseseeeeseeees 
Tennessee No No requirement | 5 years active practice (J ..nesesesessseseeceeecesecesseeeseeeees 
Texas Yes No requirement | 7 years active practice (2 Jeceeeeeessseeesseeesecceeeccceeeeseeeees 
Utah Yes No requirement | 3 years active practice within last}..............00....ccceeeeeeeeee 
5 
Vermont No No requirement | 3 years active practice (foc eeeceeeeeeceessecessccessceceneeeees 
Virginia Yes Yes 3 years active practice within last}..........................scccssscsssee 
5 
Virgin Islands Yes - |No requirement | 5 years active practice (20 [occeecccseccecssesscesseesceeseeeeenees 
Washington Yes A cd ht he By examination only 
West Virginia Yes Yes None indicated. If other jurisdic- 
tions grant privilege, West Virginia 
will admit 
Wisconsin Yes No requirement | 5 years active practice within last}... eee 
8 
Wyoming Yes No requirement | 5 years active practice out of last)......0.2200.. ee eeeeeeeeeee ee 





8 


The rule is settled beyond cavil. There is 
no question but that “the admission to prac- 
tice of attorneys admitted in another juris- 
diction is generally authorized and regulated 
by statutes and rules of court in most juris- 
dictions, and compliance therewith is essen- 
tial.’’* 

Through the initial efforts of the first 
Air Force Judge Advocate General® and 
later of other military lawyers, the sup- 
port of the American Bar Association was 
sought, and with success, to recognize the 
military service of Judge Advocates and 
Navy Law Specialists in computing credit 
for admission to practice before the bars of 
the several states. A resolution was passed 
by the Military Service Committee of the 
American Bar Association at the August 
1959 meeting in Miami Beach, Florida, 
which urged the American Bar Association 
to take action which will lead to appropriate 
recognition of the professional military 
lawyer to the end that he receive credit for 
the time he has practiced his profession in 


4Corpus Juris Secundum, Attorney and Client, 
§15. 

5 Page 2, Air Force Times, January 31, 1959, re- 
port of Major General Reginald C. Harmon address. 

6 USAF JAG Bulletin, September 1959, Vol 1, No. 
4, page 31. 

7 Rule 93e adopted 5 April 1960. 
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the Armed Forces* and where he otherwise 
meets the requirements. 

In conclusion, since the above mentioned 
resolution passed at the Miami Beach meet- 
ing, the strong resolution has been imple- 
mented by letters to each state and local bar 
association Secretary. At best, the consider- 
able influence and the prestige of the Ameri- 
can Bar Association undoubtedly will be 
carefully considered by the state bar asso- 
ciations. Whether or not the admission rules 
will be relaxed for the military lawyer in 
each jurisdiction is for each state, territory, 
possession, or commonwealth to decide. A 
signpost on the road is a recent amendment 
to Rule 93 of the Rules of the District Court 
for the District of Columbia,’ which states 
that in the admission of members of the bar 
of other jurisdictions under its five years of 
law practice requirement, 


* * * As used in this subsection the term ‘has 
practiced law’ shall include but shall not be lim- 
ited to employment as a lawyer by the govern- 
ment of the United States or by any independ- 
ent agency or establishment thereof, or the Dis- 
trict of Columbia, with duties involving the 
preparation, trial or presentation of cases be- 
fore the courts or executive departments, admin- 
istrative bureaus or agencies, the furnishing of 
legal counsel or the interpretation or adminis- 
tration of law. * * * 


Thus new frontiers also beckon to the lawyer 
in uniform. 
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JURISDICTION OVER 
AIR NATIONAL GUARD MEMBERS 


CALLED TO SHORT TOURS OF ACTIVE DUTY 


Colonel Gordon O. Berg, Hq ADC 


The status of Air National Guard per- 
sonnel (hereinafter referred to as ANG) 
called to active duty for short tours is a 
matter of primary importance to all com- 
manders of units to which such personnel 
are assigned or attached for duty. 


Authority for calling ANG personnel to 
active duty is Secretarial designation pur- 
suant to 10 USC 672(d), which provides: 


(d) At any time, an authority designated by the 
Secretary concerned may order a member of a 
reserve component under his jurisdiction to 
active duty, or retain him on active duty, with 
the consent of that member. However, a mem- 
ber of the Army National Guard of the United 
States or the Air National Guard of the United 
States may not be ordered to active duty under 
this subsection without the consent of the gov- 
ernor or other appropriate authority of the 
State or Territory, Puerto Rico, the Canal Zone, 
or the District of Columbia, whichever is con- 
cerned. 


Several questions are apparent incident 


to the short tours of active duty for ANG 
personnel: 


1. Are ANG personnel subject to trial by 
courts-martial while serving on short tours 
of active duty? 


2. Are ANG personnel subject to trial by 
courts-martial after termination of the active 
duty tour? 


a. Assuming an investigation has been 


The author is a graduate of the University of 
Montana School of Law and a member of the Bar 
of the Supreme Court of Montana and of the Su- 
preme Court of the United States. 
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commenced or charges have been preferred 
prior to termination, or 
b. No action prior to termination. 


3. Are ANG personnel subject to trial in 
non-military courts for offenses committed 
while in an active duty status? 


I 
Article 2, UCMJ, provides in part: 


The following persons are subject to this code; 
(1) all persons ...;..., and all other persons 
lawfully called or ordered into, or to duty in or 
for training in, the armed forces, from the dates 
they are required by the terms of the call or 
order to obey the same;... 


It appears reasonably clear that offenses 
committed by ANG personnel while on active 
duty are triable by courts-martial. This is 
so even though the Guardsman was serving 
on active duty only for the purposes of 
training.' 
1(In Re Taylor, 160 F. Supp. 932; CM 399967 
Daniels, 27 CMR 515; CM 3999907, Claypool, 27 
CMR 5335 [certified on other grounds] Affd. 27 CMR 
376). The note under Article 2(1), UCMJ, MCM, 
1951, Appendix 2, page 412, should be considered in 
connection with duty for training, under 32 USC 
505, formerly section 99 of the National Defense Act 
(Act of June 3, 1916), and would appear to have no 
application to ANG members called to active duty 
under 10 USC 672. (Cf. Spangler v. U. S., [S.D., 
Ohio], 185 F. Supp. 531, wherein it was held Army 
National Guardsmen on two weeks active duty train- 
ing, under 10 USC 672(b), and 32 USC 502(a), 
was not in “active Federal service” within the 
meaning of Title 10, USCA, § 3495 and 3500, and 
Title 50, USCA, 451, so as to render the Government 
liable for his negligent acts under the Federal Torts 
Claims Act.) 
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In Daniels, supra, an Army board of re- 
view held that a court-martial had jurisdic- 
tion over a National Guard member ordered 
to active duty for training, citing in Re 
Taylor and CM 399517, Carroll and Simms, 
26 CMR 598. The accused had contended 
that he was not subject to court-martial jur- 
isdiction as a person “lawfully called or 
ordered into, or to duty in or for training in, 
the armed forces .. .” (Article 2(1) ) be- 
cause having been ordered to “active duty 
for training”, he was not relieved from duty 
in the National Guard of his State in accord- 
ance with 32 USC 325, which provides for 
such relief when a member of the Army 
National Guard of the United States is 
“ordered to active duty”. The Board pointed 
out, much as reasoned by the Federal District 
Court for the Western District of Missouri in 
the Taylor case, that National Guard of the 
United States members acquired a new dual 
status as reserve members and National 
Guardsmen upon the enactment of Section 
301, Armed Forces Reserves Act of 1952. 


Judge Ridge, in Taylor, supra, in consider- 
ing a petition for a writ of habeas corpus on 
behalf of Taylor, who had been convicted by 
a court-martial convened by an Army com- 
mander, stated: 


... It is sufficient to say that under the Armed 
Forces Reserve Act of 1952, petitioner as a 
“Reserve enlisted member of the Army” (Sec. 
301, P.L. 476, supra) could be ordered to active 
duty for training ... with his consent... (and) 
the consent of the Governor of North Carolina. 
§ 233(d), P.L. 476, supra. His orders to active 
duty in the Armed Forces were so conditioned. 
The fact that in the codification of Titles 10 
and 32 there was a change in the verbiage of 
some of the sections thereof, from terminology 
used in previous Acts of Congress codified there- 
by, can be of no solace to petitioner’s conten- 
cree 


From the foregoing it is quite apparent 
that ANG personnel called to tours of active 
duty are amenable to trial for offenses com- 
mitted during such tour.? 


2 (Cf. U. S. ex rel, Pasela v. Fenno, 167 F. 2d 
593, cert. granted 68 S. Ct. 1530, 334 U. S. 857, 92 
L. Ed. 1777, cert. dismissed 69 S. Ct. 29, 335 U. S. 
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II 


We come now to the second facet of the 
problem, i.e., jurisdiction to try ANG per- 
sonnel after termination of the tour of duty 
during which the offense was allegedly com- 
mitted. 


It is significant to note that petitioner in 
Taylor was charged in the original court- 
martial proceedings with two specifications 
of AWOL. Following his apprehension he 
was not returned to active duty training, but 
was ordered to remain on post until the 
charges could be duly processed. Thereafter 
accused again went AWOL and was appre- 
hended after the date fixed for termination 
of his active duty tour. It was held that 
jurisdiction having attached by commence- 
ment of action with a view to trial, as by 
apprehension, arrest, confinement or filing of 
charges, the same continued for all purposes 
of trial, sentence and punishment, notwith- 
standing a subsequent change in status be- 
fore final referral and trial by court-martial.* 


If no action is taken prior to termination 
of the active duty tour, it is extremely doubt- 
ful if the accused is amenable to trial by 
court-martial for any offenses committed 
during his tour of active duty, absent volun- 
tary recall to active duty.* In the Taylor 
case, supra, Judge Ridge pointed out that the 
accused, in addition to the two offenses of 
AWOL, was charged with desertion, but as 


806, 93 L. E. 363 (by stipulation), wherein it was 
held that a Navy officer assigned to the Fleet Re- 
serve could be called to active duty for trial by court- 
martial for bribery committed while on inactive 
status (Naval Reserve Act of 1938, §6, 301, 34 
USCA 853d) ). 

3 Citing MCM, 1951, par. 11d, Reid v. Covert, 351 
US 487; Carter v. McClaughry, 183 365; Lee v. 
Madigan, (1957), 248 F. 2d 783; US ex rel Mobley 
v. Handy, 1949, 176 F. 2d 491; Mosher v. Hunter, 
(1944), 143 F. 2d 745 cert. den. 323 US 800. See also 
US v. Robertson, 23 CMR 918, Agd. 8 USCMA 421, 
24 CMR 231; US v. Wilson, 9 USCMA 60, 25 CMR 
322; US v. Doherty, 10 USCMA 453, 28 CMR 19; 
US v. Green, 10 USCMA 561, 28 CMR 127; Art 2(1), 
UCMJ; MCM, 1951, par. 11d. 

4See U, S. v. Wheeler, 27 CMR 981, Affd. 10 
USCMA 646, 28 CMR 212; Wheeler v. Reynolds, 164 
F. Supp. 951 (N. D. Fla.) (1958). 
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to which offense the accused was placed 
neither in arrest or confinement, nor had 
charges been preferred (for that offense) 
prior to the terminal date of petitioner’s 
active duty. As to the offense of desertion, 
the court-martial reviewing authority had 
disapproved the conviction. It was conceded 
in the habeas corpus hearing that there was 
considerable question as to the jurisdiction 
of the court-martial] as to the offense of de- 
sertion. The learned Judge observed that: 


In light of that admission, we shall not sound 
the court-martial’s jurisdiction as to Charge 
III. If that was the only charge undér which 
petitioner was tried, found guilty, sentenced, and 
is now being detained in the Stockade at Fort 
Leonard Wood, we think we would be compelled 
to rule that the Army and a court-martial con- 
vened to try that charge had no jurisdiction 
over petitioner, and his conviction thereon is 
and was void. Cf. U. S. v. Mansbarger, 1955, 
20 CMR 449, In Re Christian and Harris, 1956, 
22 CMR 780; Martin v. Young, 134 F. Supp. 
204, Ex parte Wilson 33 F. 2d 214; Op. JAGAF/ 
18.3 Nov 1954. 

This follows the general rule that an un- 
qualified discharge terminates jurisdiction, 
which rule is too firmly established to require 
citation of authority. It cannot be logically 
argued that the holding of the United States 
Court of Military Appeals in U. S. v. 
Wheeler, supra, may be relied on to preserve 
jurisdiction in the case of an ANG officer 
who commits an offense while on active duty, 
but is unconditionally relieved from active 
duty prior to commencement of any proceed- 
ings necessary to preserve jurisdiction, and 
is not thereafter returned to active duty. In 
Wheeler the accused was charged with a 
murder committed in Europe, allegedly com- 
mitted while he was waiting transportation 
to the United States. A few days later, in 
the United States, the accused was relieved 
from active duty, transferred to the Air 
Force Reserve and assigned to the Ineligible 
Reserve Section, Continental Air Command, 
for completion of his military service obli- 
gation under the Universal Military Training 
Act (50 USC, App. 451 et seq). He was 
never discharged. He voluntarily returned 
to active duty, and thereafter was charged, 
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tried and convicted for the offense committed 
during his previous enlistment. 


Judge Latimer, in writing the principal 
part of a three-way opinion; held that Article 
3a of the Code was not unconstitutional to 
the extent that it precluded the Air Force 
from asserting jurisdiction over Wheeler, 
despite the holding of the Supreme Court 
in Toth v. Quarles, 350 US 11. The author 
quoted with approval from U. S. v. Gallagher, 
7 USCMA 506, 22 CMR 296, wherein it was 
pointed out that under prior holdings such 
as Hirshberg v. Cook, 336 US 210, and MCM, 
1951, paragraph 1la, the general rule is that 
court-martial jurisdiction over military per- 
sonnel subject to the Code is terminated by a 
discharge from the service which returns the 
serviceman to a civilian status, and that 
jurisdiction as to offenses committed during 
the period of service prior to discharge is 
not revived by reentry into the military 
service, However, he distinguished the facts 
in Wheeler as against those in Gallagher and 
stated that accused Wheeler, unlike Gal- 
lagher, was not “like Toth”. Wheeler did not 
become a civilian like Toth, nor did he be- 
come a civilian ex-soldier ‘““who has severed 
all relationship with the military and its in- 
stitutions” (Opinion p. 220). To the con- 
trary, accused remained a member of the 
armed forces. 


It is true that a Guardsman, on being re- 
leased from a period of active duty, reverts 
to his National Guard status (32 USC 
325(b) ). His active duty orders so provide. 
He thus remains a part of a reserve com- 
ponent of the Air Force (32 USC 101 (7); 
10 USC 261). But if he returns to active 
duty, which, absent war or period of national 
emergency, must be voluntary and with the 
consent of the governor of the state from 
which he comes, he would appear to be in 
the same status as Wheeler as to offenses 
committed in a prior tour of active duty, 
assuming the alleged offense of which he is 
charged otherwise meets the jurisdictional 
conditions of Article 3a of the Code. Judge 
Latimer was careful to point out that all of 
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the requirements of that statute were present 
in Wheeler, i.e., commission of an offense 
punishable by five years or more imprison- 
ment, not amenable to trial in any state or 
Federal court, the statute of limitations had 
not run and the Secretary had agreed that 
the accused should be tried. 


Judge Quinn predicated his concurrence on 
the accused’s reenlistment in the service 
after a discharge, and likened his situation 
to that of a person who leaves the country 
after committing a crime. During the period 
of his absence he cannot be tried, but if he 
returns he may be, subject to the statute of 
limitations, and convicted for an offense com- 
mitted by him prior to his departure. Thus, 
Wheeler was subject to military law at the 
time of the offense, and at the time of trial. 
Judge Quinn stated that the time hiatus 
between discharge and reenlistment is com- 
pletely immaterial.° However, he expressed 
no opinion as to the continuation of court- 
martial jurisdiction under Article 3a of the 
Code over individuals relieved from active 
duty and transferred to a reserve component 
for completion of a military service obliga- 
tion, and who thereafter remained in an in- 
active status. 


Judge Ferguson, concurring in the result, 
rested his agreement on the voluntary return 
to active duty of the accused, which subjected 
him to trial and punishment for a crime 
punishable by confinement for five years or 
more, not otherwise triable in a Federal 
court. However, he disassociated himself 
from Judge Latimer’s conclusion that Article 
3a may be constitutionally utilized as the 
basis for the exercise of jurisdiction over a 
member of the reserve forces not on active 
duty, for an offense committed while he was 
on active duty, relying on the holding of the 
Supreme Court in Toth v. Quarles, supra. 


Thus, we see that Judge Latimer relies 
on a combination of Article 3a, a continued 
military “status”, and voluntary return to 
active duty. Judge Quinn relies only on the 


5 See US v. Frayer, 11 USCMA 600, 29 CMR 416; 
US v. Martin, 10 USCMA 636, 28 CMR 202. 
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return of the accused to voluntary active 
duty. Judge Ferguson appears to follow 
generally Judge Latimer’s position, except 
as to the exercise of jurisdiction as against 
one who does not return to active duty 
voluntarily. 

A Guardsman who reverts to National 
Guard status on termination of his active 
duty tour has not completely severed his mili- 
tary connections, to the extent that he has 
acquired full-fledged civilian status (32 USC 
325(b), 10 USC 651; 50 USC, App. 451, et 
seq). Within limitations, as a member of a 
component of the Armed Forces, (10 USC 
261), he is subject to military service. How- 
ever, even if it is assumed that Wheeler 
applies, the practical difficulty of recalling 
this man to active duty is readily apparent. 
His return to duty must be voluntary and 
with the consent of the governor of the state 
concerned, in the absence of war or national 
emergency (10 USC 672(a)(d) ). Another 
consideration is whether the offense for 
which he is to be tried could have been tried 
in a state or Federal court. If either of the 
latter possibilities exist, then Article 3a 
could have no application. This leads to the 
question whether a Guardsman who commits 
an offense while in an active duty status is 
subject to trial in a state or Federal court. 


III 


The status of a member of the National 
Guard on active duty is no different than that 
of any other person lawfully inducted or 
otherwise called to active military service. 
If the locale of an alleged offense is within 
Federal or state territorial jurisdiction, and 
the alleged offense is one cognizable in civil- 
ian courts, then the case may be tried in an 
appropriate court, Federal or state. 

Military service does not divest a state or 
Federal court of jurisdiction to try a service- 
man or ex-serviceman for offenses com- 
mitted in the service (MCM, 1951, par. 12; 
See also Art. 14a, UCMJ) if such offenses are 
otherwise cognizable in the civilian courts. 
Except as to those offenses which are pecul- 
iarly military in character, and those which 
are committed within the special maritime 
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and territorial jurisdiction of the United 
States, state courts do have jurisdiction to 
punish offenders for common law and statu- 
tory offenses committed by military person- 
nel while in active military service. Whether 
a member of the national Guard who com- 
mits an offense while in an active duty status 
is amenable to trial by a National Guard 
type court-martial, convened under the pro- 
visions of Title 32, U. S. Code, § 326-329, is 
doubtful. The jurisdiction of those courts 
extends to National Guard personnel not in 
the Federal service. This is so even though 
state codes may appear to be in conflict with 
this limitation.* If the offense occurs while 
the member is on active duty, the person 
would be beyond the jurisdiction of the 
“Guard Court” at the time of commission of 
the offense for the reason that while on active 
duty a member of the National Guard is 
relieved from duty in the National Guard of 
his State or Territory (32 USC 325(a) ). 
Return to inactive Guard status would not, 
by ex post facto application, empower a 
National Guard court to assert jurisdiction 
where none in fact existed at the time of the 
offense. An even more cogent reason is that 
a Guard court would lack jurisdiction over 
the subject matter—that is, the offense—in 
addition to the person of the accused. 


CONCLUSIONS 

For offenses committed by members of the 
Air National Guard while on active duty 
pursuant to Secretarial authorization under 
the provisions of 10 US Code 672, there ap- 
pears to be no reasonable doubt as to the 
amenability of such members to trial by 
courts-martial for such offenses. However, 
as pointed out in the Taylor case, diligence is 
required to invoke jurisdiction by commence- 
ment of proceedings, either by commence- 
ment of an investigation, apprehension, ar- 
rest, confinement, preferral of charges, and 
if possible, reference of the charges for trial 


6 For a comprehensive state code on national guard 
organization, including the courts-martial system, 
see Colorado Revised statutes, 1953, Chapter 94, 
Article 9, Sections 66 et. seq. 
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prior to termination of the active duty 
period. If jurisdiction has attached it seems 
logical that under the authority and reason- 
ing in the Taylor case, as well as military 
cases cited above, it would be preserved for 
all purposes, and this is so even though the 
status of the Air National Guard member 
may change from active duty to inactive 
National Guard. If, however, no action at 
all is taken to invoke jurisdiction prior to 
relief from active duty of the member in- 
volved, then it is questionable if he would be 
amenable to trial by court-martial. He would 
then be “like Toth”, unless he voluntarily 
returns to active duty with the consent of the 
governor of the state concerned, and subject 
further to all of the requirements for juris- 
diction under Article 3a of the Code. If he, 
in fact, returns, then under the authority of 
U. S. v. Wheeler, cited above and as held by 
the Court of Military Appeals and the United 
States District Court, he would be subject to 
trial for a triable offense, despite the hiatus 
in time between successive tours of active 
duty. 


Except as to courts convened under 32 US 
Code 326-329, National Guard personnel on 
active duty are subject to trial in either state 
or Federal courts, as the case may be, for 
non-military offenses committed while in 
active duty status. Advancement in the space 
age will undoubtedly cause concern as to the 
territorial limits of the jurisdiction of a state 
in a vertical direction. This matter becomes 
increasingly important for the reason that 
with the utilization of the Reserve forces in 
the accelerated defense mission of the Air 
Force, it may be expected that cases involv- 
ing aircraft in flight will become more nu- 
merous. The extent of the jurisdiction of a 
state in a vertical direction, as between a 
state and the Federal government, will ulti- 
mately require more specific delineation than 
that which loosely exists in respect to sov- 
ereign nations, under various theories of 
international law. It is ventured that the 
ancient rule, as expressed by the Romans, 
“Whose is the soil, his it is up to the sky”, 
will not survive. 
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